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Dispute Resolution

Judicial Assistance between Singapore

and China

— Singapore Court Highlights Importance of
Observing Prescribed Treaty Procedure

Introduction

In an age where commercial disputes frequently span multiple jurisdictions, litigants may find
themselves seeking to obtain the participation of parties located abroad, or to obtain evidence from
parties in foreign jurisdictions. Judicial cooperation plays a key role in facilitating such efforts, bringing
the gap between domestic enforcement and international comity. Against this backdrop, countries may
enter into mutual agreements to set out a framework for the processing of such judicial requests.

Singapore and the People's Republic of China ("PRC") have established themselves as close partners
in this regard, entering into the Treaty on Judicial Assistance in Civil and Commercial Matters (F14£ A

RAMEFFMEHMEXTREMFHESENBNKL) ("Treaty”) in 1999. The Treaty provides for
the mutual provision of judicial assistance by both countries in civil and commercial matters, and sets
out the applicable procedure for making and responding to requests for judicial assistance.

In the recent case of Kiri Industries Ltd v Senda International Capital Ltd and another (Fan Jing, non-
party) [2024] SGHC(l) 7, the Singapore International Commercial Court ("SICC") considered an
examination order that had been obtained by the plaintiff in the Singapore courts against the defendant
company and two of its officers who were non-parties and foreign nationals resident in PRC. On
application by the defendant company and one of the officers (the "Applicants"), the SICC set aside an
order giving the plaintiff leave to serve the examination order on the two officers in Hong Kong and PRC
respectively, as well as an order for substituted service of the examination order.

In reaching its decision, the Court highlighted the importance of observing the channels set out in the
Treaty when it comes to the service of orders or the taking of evidence in PRC. The effect of the Treaty
is that any activity that constitutes the collection of evidence in PRC is subject to Chinese oversight, and
all such requests for judicial assistance must go through the prescribed channels. This is aptly
demonstrated in the present matter, where the plaintiff's failure to utilise these channels was a major
factor in the setting aside of the service orders.

The Applicants were successfully represented in this application by Toh Kian Sing SC, Mark Cheng,
Priscilla Soh, Darren Lim, and Ryan Mao of Rajah & Tann Singapore LLP.
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Brief Facts

The plaintiff ("Kiri") and the first defendant company ("Senda") had been engaged in litigation before
the SICC. After various substantive orders and costs orders, Senda was liable to Kiri for a certain sum.
Senda submitted that it did not have the means to make payment of this sum.

In pursuit of payment, Kiri obtained an order from the Singapore court that Senda be examined by its
director, Ms Fan, and its former director, Mr Ruan, as to its means to satisfy the costs orders ("EJD
order™). Ms Fan and Mr Ruan were both Chinese nationals who were resident in PRC. Kiri subsequently
obtained an order giving leave to serve the EJD order on Senda and Ms Fan in Hong Kong, and on Mr
Ruan in China ("service out order"). Kiri further obtained an order for substituted service of the EJD
order on Ms Fan by email after she could not be served at Senda's registered address in Hong Kong
("substituted service order").

The Applicants (Senda and Ms Fan) applied to the SICC to set aside the EJD order, the service out
order and the substituted service order. Among other grounds, they contended that:

e Ms Fan and Mr Ruan were not closely connected with the substantive claim which was the
subject of the EJD order;

e There were other ways for Kiri to obtain the information sought under the EJD order which would
not infringe Chinese sovereignty (that is, by a judicial assistance request under the Treaty);

o Kiri failed to fulfil its duty of full and frank disclosure in obtaining the EJD order, the service out
order and the substituted service order; and

e The mode of service under the substituted service order was contrary to Chinese law.

Holding of the SICC

The SICC granted the application to set aside the service out order and the substituted service order,
but declined to set aside the EJD order.

One of the key factors in the SICC's decision was Kiri's failure to follow the procedure set out in the
Treaty. The SICC's reasoning on this factor, as well as other applicable factors, is summarised below.

Judicial assistance under the Treaty

Article 2 of the Treaty provides for the mutual provision of judicial assistance by Singapore and PRC
("Contracting Parties") in:

e The service of judicial documents;
e The taking of evidence;
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e The recognition and enforcement of arbitral awards; and
e The provision of information on the countries’ civil and commercial law, as well as their judicial
practice in civil and commercial proceedings.

With regard to the service of judicial documents, the Treaty sets out the following procedure:

e The request for service of judicial documents shall be made by way of a request issued by the
Central Authority of the requesting party. The Central Authority of the requested party, if it is not
the judicial authority, shall cause the documents to be served by the judicial authorities on the
person concerned.

e The judicial documents shall be served either by a method prescribed by the requested party's
internal law, or by a particular method requested by the requesting party (provided it is
compatible with the law of the requested party).

o Arequested party may refuse to comply with a request that is contrary to its sovereignty, security
or national interest.

With regard to the taking of evidence, the Treaty sets out the following procedure:

e The court of one Contracting Party may request the other Contracting Party to take evidence
(e.g. examination of parties, witnesses and experts and the production of documents).

e The evidence may be taken before the court of the requested party or such other person as the
court of the requested party thinks fit.

e Therequested party may reject the request if it is of the view that it is prejudicial to its sovereignty,
security or national interest, or not within the power or scope of duty of its judicial authority.

The Applicants submitted that the procedure for making a request to PRC under the Treaty for the taking
of evidence would involve the evaluation of the request and review of the resulting evidence by PRC
courts. Further, the evidence would not be taken before the Registrar in Singapore but would be taken
by a court in PRC and transmitted to the Singapore courts.

In considering the operation of the Treaty, the SICC highlighted that "[i]t is no small thing to command
a Chinese national resident in China to come to Singapore to be examined, and to produce documents
in Singapore... Unless there is good reason, the available Treaty process should be followed".

Service out order

The SICC was of the view that the examination of a judgment debtor to ascertain their means (as
ordered in the EJD order) constituted a taking of evidence as provided for under the Treaty. The service
and execution of the EJD order on Ms Fan and Mr Ruan thus fell within the Treaty's provisions. In
reaching this conclusion, the SICC highlighted that the Treaty was intended to have a wide operation,
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whereby any activity constituting the collection of evidence in a wide sense is subject to Chinese
oversight.

The SICC further held that the discretion to grant leave to serve an EJD order out of jurisdiction should
be exercised sparingly. Here, in the sparing exercise of its discretion, the SICC found it appropriate to
have regard to the Treaty as it provided a channel to examine Ms Fan and Mr Ruan. As there was no
sufficient reason why the Treaty process should not be followed, the SICC ordered that the service out
order be set aside on this ground as against Ms Fan and Mr Ruan.

The SICC also found that in any event, the service out order would have been set aside so far as it
concerned Ms Fan due to Kiri's failure to provide full and frank disclosure, and because there was no
sufficiently close connection with the substantive claim or any other justification to invoke the court's
jurisdiction over her.

Substituted service order

Since the service out order was set aside, the SICC held that the substituted service order as against
Ms Fan lost its foundation and had to be set aside as well.

The SICC found that in any event, the substituted service order should also be set aside as being
contrary to Chinese law. Ms Fan could only have been personally served in PRC, where she was
resident, but this would have been contrary to Chinese law because under Chinese law, the only
permissible means of service on her was pursuant to the Treaty. Substituted service, as a substitute for
personal service on Ms Fan, could not exceed that which it replaced.

Furthermore, the SICC was of the view that the substituted service order should also be set aside for
Kiri's failure to provide full and frank disclosure.

Concluding Words

This decision demonstrates the importance of complying with established procedures for the service of
documents or the making of requests for the taking of evidence from the courts of other jurisdictions. In
particular, the decision highlights the operation of the Treaty in matters involving service of documents
and taking of evidence between Singapore and PRC.

Parties involved in disputes spanning Singapore and PRC should be aware of the procedures set out in
the Treaty. Parties should note the SICC's view that the Treaty is intended to have a wide scope of
application, and that litigants should observe the procedures set out therein unless there is any good
reason to depart from such procedure.

For further queries, please feel free to contact our team below.
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Contacts

Toh Kian Sing, SC
Senior Partner, China-Related
Investment Dispute Resolution

Mark Cheng

Co-Head, China-Related
Investment Dispute
Resolution

T +65 6232 0614
T +65 6232 0446
kian.sing.toh@rajahtann.com

mark.cheng@rajahtann.com

Priscilla Soh

Partner, China-Related Investment
Dispute Resolution

T +65 6232 0495

priscilla.soh@rajahtann.com

Please feel free to also contact Knowledge Management at eOASIS @rajahtann.com
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RAJAH & TANN SOK &HENG | Cambodia
Rajah & Tann Sok & Heng Law Office

T +85523963 112/ 113

F +855 23963116

kh.rajahtannasia.com

RAJAH & TANN 378 EiE

SHANGHAI REPRESENTATIVE OFFICE | China
Rajah & Tann Singapore LLP

Shanghai Representative Office

T +86 21 6120 8818

F +86 21 6120 8820

cn.rajahtannasia.com

ASSEGAF HAMZAH & PARTNERS | Indonesia
Assegaf Hamzah & Partners

Jakarta Office
T +62 21 2555 7800
F +62 21 2555 7899

Surabaya Office

T +62 31 5116 4550
F +62 315116 4560
www.ahp.co.id

RAJAH & TANN | Lao PDR
Rajah & Tann (Laos) Co., Ltd.

T +856 21 454 239

F +856 21 285 261
la.rajahtannasia.com

CHRISTOPHER &LEE ONG | Malavysia
Christopher & Lee Ong

T +60 3 2273 1919

F +60 3 2273 8310

www.christopherleeong.com

RAJAH & TANN | Mvyanmar

Rajah & Tann Myanmar Company Limited
T +95 19345 343/ +95 1 9345 346

F +95 1 9345 348

mm.rajahtannasia.com

GATMAYTAN YAP PATACSIL

GUTIERREZ & PROTACIO (C&G LAW) | Philippines
Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)
T +632 8894 0377 to 79 / +632 8894 4931 to 32

F +632 8552 1977 to 78

www.cagatlaw.com

RAJAH & TANN | Stngapore

Rajah & Tann Singapore LLP
T +65 6535 3600
sg.rajahtannasia.com

RAJAH & TANN | Thailand
R&T Asia (Thailand) Limited

T +66 2 656 1991

F +66 2 656 0833
th.rajahtannasia.com

RAJAH & TANN LCT LAWYERS | Vietnam
Rajah & Tann LCT Lawyers

Ho Chi Minh City Office
T +84 28 3821 2382 / +84 28 3821 2673
F +84 28 3520 8206

Hanoi Office

T +84 24 3267 6127
F +84 24 3267 6128
www.rajahtannict.com

Rajah & Tann Asia is a network of legal practices based in Asia.

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally

binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage which
may result from accessing or relying on this update.

RAJAH & TANN
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to
offer access to excellent legal expertise in more than 100 countries.

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia,
Myanmar, the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Rajah & Tann Singapore LLP.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge Management
at eOASIS@rajahtann.com.

© Rajah & Tann Singapore LLP | 7 RAJAH & TANN | Sin gapore




