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Timelines for SOPA Payment Claims,
Responses, and Adjudication

Introduction

The Building and Construction Industry Security of Payment Act 2004 (2020 Rev Ed) ("SOPA") sets out
a regime for interim payments and a procedure to resolve payment disputes in the construction industry.
To ensure the smooth flow of payment, the SOPA contains strict timelines for responses, notices, and
adjudication.

Parties to construction contracts are free to customise their agreements to provide for specific dates or
periods for the service of payment claims and responses. Does such freedom extend to having 'weekly
progress claims' and having payment conditioned on the provision of a performance bond? The
Singapore High Court decision in Asia Grand Pte Ltd v A | Associates Pte Ltd [2023] SGHC 175 gives
us some food for thought.

This Update provides a summary of the Court's decision and the approach towards such contractual
provisions on payment.

Brief Facts

The employer, AGPL, had entered into an agreement ("Contract") with the contractor, Al, to carry out
works on a project. The Contract did not contain a provision specifying the date on which payment
claims under the Contract were to be served by Al, nor did it specify the date on which payment
responses under the Contract were to be served. Instead, it provided for ‘weekly progress claims’.

On the facts, the following took place:

e Al served a payment claim ("PC") on AGPL on 16 November 2022.

¢ On 13 December 2022, Al served a Notice of Intention to Apply for Adjudication in respect of
the PC.

¢ On 14 December 2022, AGPL served a payment response in respect of the PC, asserting that
the payment response was in compliance with the SOPA.

The main issue was when Al's PC was deemed to have been served — Al submitted that it should be
deemed to have been served on 16 November 2022, while AGPL submitted that it should be 30
November 2022. This would in turn determine the following timeline that applies under the SOPA, and
whether Al's adjudication application had been made prematurely.
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The Adjudicator accepted Al's position, determining that Al's adjudication application had not been made
prematurely. Accordingly, the Adjudicator determined that he had jurisdiction to adjudicate the dispute.

AGPL applied to set aside the Adjudicator's determination.

Holding of the High Court

The Court found that the adjudication application was lodged prematurely. The Court thus found that
the Adjudicator did not have jurisdiction over the dispute and set aside his determination.

Timeline under the SOPA

The timeline under the SOPA is as follows:

e Payment claim — Under section 10 of the SOPA, the payment claim must be served by the
date or period specified in the contract or, if there are no such terms, by the "prescribed date".
A payment claim served before such "prescribed date" is deemed to have been served on the
"prescribed date".

e Payment response — The payment response must be served by the date specified in the
contract or within 21 days after the payment claim is served, whichever is the earlier. If there
are no terms specifying the date for service of payment response, the payment response must
be served within 14 days after the payment claim is served under section 10.

e Adjudication application — If a payment response is not received, a claimant is entitled to
lodge an adjudication application after seven days from the date on which the payment
response was required to be provided. The adjudication application must be lodged within seven
days after such entitlement arises.

e Adjudication response — The adjudication response must be lodged within seven days after
receipt of a copy of the adjudication application.

The dispute in this case was over the "prescribed date" for the service of payment claims where there
is no provision for date of service of payment claims in the contract. The Court held that the "prescribed
date" for the purposes of section 10 of the SOPA is "the last day of the month", with "month" referring
to a calendar month. Therefore, in such a situation, a payment claim served before the end of the
calendar month is deemed to have served at the end of the calendar month.

The Court set out illustrations of how the date on which a payment claim is "served under section 10" of
the SOPA should be ascertained:
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Scenarios

Contractual date for
service of payment
claim

Actual date of
service of
payment claim

Date on which payment
claim is deemed
served under section
10

Scenario A: Where the | Assuming that the | Assuming thatitis | 15 July
contract contains terms that | contract provides for | on 10 July

stipulate a payment claim | the 15" of the month

service date

Scenario B: Where the | Assuming that the | Assuming thatitis | 18 July
contract contains terms that | contract provides for | on 10 July

stipulate a payment claim | the 15"-18" of the

service period month

Scenario C: Where the | No date is stated Assuming that it is | 31 July

contract is silent on when a
payment claim must be
served

on 10 July

Application

Based on the above reading of the SOPA timeline, the Court found that Al had lodged the adjudication
application prematurely.

e Since the PC was actually served on 16 November 2022 and the Contract did not stipulate the
date for service (falling under scenario C above), the PC was deemed to have been served on
30 November 2022, being the last day of November 2022.

e Since the Contract did not prescribe a timeline for the provision of the payment response, the
payment response should have been provided by 14 December 2022, which was 14 days after
the deemed date of service of the PC.

e The date from which Al was entitled to lodge an adjudication application was 22 December
2022, which was after seven days from the date on which AGPL was required to provide the

payment response (i.e., 14 December 2022).

e Al's adjudication application, which was lodged on 13 December 2022, was thus premature.
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Other Observations

The Court also provided some guidance on two other issues.

First, the Court considered the provision for "weekly progress claims' and whether this took the Contract
out of the ambit of the SOPA.

e As the Contract was silent on a service date for the payment claim, the Court made its
determination on the basis of the statutory provisions above. The Court did not have to
determine what would happen had the Contract provided for a weekly service date for the
payment claim, e.g. every Friday of the week.

e While this remains an open question, the Court helpfully observed that the inclusion of the
"weekly progress ‘claims' provision did not thwart the operation of the SOPA or contravene its
provisions.

Second, the Court considered the provision for a performance bond.

e Itwas not clear on the face of the judgment whether the Contract provided that Al's entitlement
to progress payments would be contingent on Al providing a performance bond. As an
illustration, Clause 2.1.2 of the REDAS Design and Build Conditions of Contract provides that
the provision of a performance bond is a condition precedent to the contractor's right to receive
any progress payments.

e The impact of this decision on such contractual provisions remains to be seen. However, the
Court provided insight in this regard by observing that it is not stated anywhere in the SOPA
that a contractor's entitlement to a progress payment is contingent on the provision of a
performance bond, even if there is a contractual stipulation for the provision of such a bond.

Concluding Words

This decision highlights the importance of complying with the relevant timelines under the SOPA. In
particular, where the dates for service of payment claims and payment responses are not specified in
the contract, the SOPA prescribes deemed dates of service. Parties should be aware of these deemed
dates and the resulting timelines.

For greater certainty, parties should consider including provisions in their construction contracts
specifying when payment claims and payment responses should be served. This would avoid any
unnecessary uncertainty in the SOPA timelines. Parties may also wish to specifically address obligations
that would impact on entitlement to progress payments.

If you have any further queries, please feel free to contact our team below.
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Sim Chee Siong
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Ching Meng Hang

Partner, Construction & Projects
Accredited Specialist (Building &
Construction), Singapore
Academy of Law

Senior Accredited Specialist T +65 6232 0608
(Building & Construction),
Singapore Academy of Law meng.hang.ching@rajahtann.com

T +65 6232 0227
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Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com
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Rajah & Tann Asia is a network of legal practices based in Asia.

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage
which may result from accessing or relying on this update.
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to
offer access to excellent legal expertise in more than 100 countries.

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia,

Myanmar, the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Rajah & Tann Singapore LLP.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your

specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge & Risk
Management at eOASIS@rajahtann.com.
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