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Reiterating the Procedural and
Substantive Requirements for a
Moratorium for Schemes of Arrangement

Introduction

The Insolvency, Restructuring and Dissolution Act 2018 (2020 Rev Ed) ("IRDA") allows companies
intending to propose a scheme of arrangement to apply to court for a moratorium, during which
proceedings against the company would be restrained so as to allow breathing room for its restructuring
efforts. To balance this with the safeguarding of creditors' interests, there are certain requirements for
an application for a moratorium.

In Re All Measure Technology (S) Pte Ltd (RHB Bank Bhd, non-party) [2023] SGHC 148, the Singapore
High Court set out the applicable principles regarding the granting of a moratorium under the IRDA,
including the procedural and substantive requirements. The applicant company in this case sought a
moratorium under section 64 of the IRDA to propose a scheme of arrangement. The application was
opposed by several creditors, including RHB Bank Berhad.

The Court dismissed the application, finding that the applicant had not complied with both the procedural
and substantive requirements. Procedurally, the applicant had failed to provide the necessary
information, show evidence of creditor support, or publish a notice of the application. Substantively, the
Court found that the application was not made in good faith, and that there was no real evidence of
support from the general run of creditors.

This case highlights again that moratorium relief is discretionary, and that the Court will be vigilant to
ensure that applications are properly brought.

Sim Kwan Kiat, Walter Yeo and Timothy Ang from Rajah & Tann Singapore LLP represented two of the

opposing creditors in this application. Walter Yeo successfully argued the case for RHB Bank Berhad,
the main opposing creditor.

Brief Facts

The applicant company had entered financial distress, and had earlier obtained a three-month
moratorium under section 64 of the IRDA which expired on 21 February 2023.

In this application of 6 April 2023, the applicant sought a second moratorium to propose a restructuring
plan to its creditors. The plan would involve one Mr Soon (a creditor of the applicant) waiving his claim
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for repayment in exchange for the applicant's shares. The remaining creditors would be paid from the
proceeds of sale, balance inventory, and a purported injection of "up to" S$250,000.

The application was opposed by a number of the applicant's creditors.
Holding of the High Court

The Court dismissed the application, finding that the applicant did not comply with the procedural and
substantive requirements of an application for a moratorium.

Moratorium requirements

There are certain procedural requirements that must be met under section 64 of the IRDA before a
moratorium can be granted. These requirements serve to further the court's ability to assess the
substantive requirements. While an applicant's failure to comply with some of these requirements may
be cured, others are meant to be mandatory and failure to comply with these requirements may result
in the dismissal of an application. For the purposes of this decision, the mandatory procedural
requirements include the following:

e List of creditors — The company must file a list of every secured creditor of the company, as
well as a list of all unsecured creditors who are not related to the company (or, if there are more
than 20 of such creditors, a list of the 20 largest unsecured creditors).

e Creditor support — The company must show evidence of creditor support for the compromise
or arrangement, together with an explanation of how such support would be important for the
success of the compromise or arrangement.

e Notice of application — When applying for a moratorium, the company must publish a notice
of the application in the Government Gazette and in at least one English local daily newspaper.
The Court here was of the view that a seven-day notice period should apply.

As for the substantive requirements, the test for granting a moratorium is whether there is a reasonable
prospect of the compromise or arrangement working and being acceptable to the general run of
creditors. To make this assessment, the court will look to the following factors:

e Whether the moratorium application is made in good faith — The court will look at whether
the proposal is sufficiently particularised, since the lack of particularisation may show the
absence of serious intent and thought.
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e Whether the company has furnished evidence of creditor support

o When a company has proposed a compromise or arrangement, evidence of creditor
support must relate to support for the compromise or arrangement itself and an
explanation of the importance of that support.

o When a company has not proposed a compromise or arrangement, it must provide
evidence of creditor support for the moratorium, as well as a brief description of the
intended compromise or arrangement.

o If significant or crucial creditors are supportive, that would be a material consideration.
However, the court will refrain from taking a vote count, but will make a broad
assessment as to the acceptability of the scheme to the creditors.

Application

On the facts, the Court found that the applicant had not complied with the procedural requirements in
the IRDA.

e Listof creditors — The Court had doubts as to the accuracy of the list of secured and unsecured
creditors provided by the applicant.

e Creditor support — Apart from the support from Mr Soon, there was no evidence of any creditor
engagement (let alone creditor support) over the past six months.

e Notice of application — The applicant only published notice of the application in the Business
Times two days before the hearing of the application, and in the Government Gazette on the
day of the application. The Court highlighted that this was insufficient time for creditors to be
notified of the application and to respond meaningfully should they wish to do so.

The Court also found that the applicant had not complied with the substantive requirements for a
moratorium.

e Good faith — The Court found that the application was not made in good faith as it was not put
forward with serious intent and thought. The applicant did not particularise the details of the
intended scheme, which included contradictory particulars, discrepancies and a lack of
supporting evidence. Further, when the lack of particulars was brought to the applicant's
attention by RHB Bank Berhad, the applicant failed to respond satisfactorily.

e Creditor support — There was no real evidence of support from the general run of creditors
apart from Mr Soon and two other individual creditors. In particular, the Court noted that the
weight attributed to Mr Soon's support should be minimal as he would eventually become the
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owner of the company. In any event, the Court emphasised that support from a large creditor
by itself is not sufficient to push a moratorium application through.

Concluding Words

The Court's decision highlights that it will not allow applicants for a moratorium to game the system by
seeking the benefit of restraint orders without putting forward a serious proposal. Importantly, applicants
must follow the procedural and substantive requirements for a moratorium application, which are
designed to facilitate the Court's assessment of the application. This includes giving sufficient notice to
creditors so as to allow them to make any objections, providing sufficient particularisation of the
proposed compromise or arrangement, and evidence of creditor support.

For further queries, please feel free to contact our team below.

Contacts

Wilson Zhu
Partner
Restructuring & Insolvency

Walter Yeo
Associate, Restructuring &
Insolvency

Commercial Litigation
o i T +65 6232 0107

‘\ /. walter.yeo@rajahtann.com

T +65 6232 0490

wilson.zhu@rajahtann.com

Timothy Ang

Senior Associate, Restructuring
& Insolvency

T +65 6232 0417

timothy.ang@rajahtann.com

Please feel free to also contact Knowledge Management at eOASIS @rajahtann.com
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T +86 21 6120 8818

F +86 21 6120 8820
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Assegaf Hamzah & Partners

Jakarta Office
T +62 21 2555 7800
F +62 21 2555 7899
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T +62 31 5116 4550
F +62 315116 4560
www.ahp.co.id

RAJAH & TANN | Lao PDR
Rajah & Tann (Laos) Co., Ltd.

T +856 21 454 239

F +856 21 285 261
la.rajahtannasia.com
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Christopher & Lee Ong

T +60 3 2273 1919

F +60 3 2273 8310

www.christopherleeong.com

Rajah & Tann Asia is a network of legal practices based in Asia.
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Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether
legally binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or
damage which may result from accessing or relying on this update.
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to
offer access to excellent legal expertise in more than 100 countries.

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia,

Myanmar, the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Rajah & Tann Singapore LLP.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your

specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge Management
at eOASIS@rajahtann.com.
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