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Restructuring & Insolvency

Appointment of Solicitor by a Liquidator:
Can the Court Retroactively Grant
Authorisation?

In Re: Kirkham International Pte Ltd [2023] SGHC 19, the Singapore High Court considered the issue
of whether it has the power to retrospectively authorise the appointment of a solicitor by a liquidator.
Here, the Applicant liquidator sought to appoint solicitors to assist him in his duties, and asked the Court
for such appointment to take effect retrospectively because he had not sought the Court's authorisation
when initially appointing the solicitors.

The requirement for a liquidator to obtain the authorisation of the Court or the Committee of Inspection
("COI") before appointing a solicitor is provided for by section 144(1)(f) of the Insolvency, Restructuring
and Dissolution Act 2018 ("IRDA"). In this decision, the Court set out the main factors to be taken into
account in deciding whether to authorise the appointment of a solicitor, further providing that the
threshold for authorisation is not a high one. Applying these principles to the present case, the Court
was of the view that the Applicant's appointment of solicitors should be authorised.

The Court held that it has no power to retrospectively authorise the appointment of a solicitor, finding
that the Applicant should have obtained authorisation from the Court or the COI before he appointed
solicitors. For the purposes of section 144(1) of the IRDA, the Applicant's appointment of solicitors was
therefore only be deemed to have been authorised from the date of the resulting order in the present
application.

However, this did not mean that the Applicant's initial appointment of solicitors was invalid. A liquidator
can still appoint a solicitor without the authorisation of the Court or the COIl. The absence of such
authority does not render the action incompetent; rather, it goes towards the question of whether the
liquidator is entitled to costs out of the estate or whether he should personally bear the costs.

On the question of costs, the Court found that the Applicant had good reasons for not having obtained
authorisation before the initial appointment of the solicitors and had acted in good faith in the discharge
of his duties as liquidator. The Court thus did not order that the Applicant bear the costs of the legal fees
incurred before the Court's authorisation, instead ordering the costs to be paid from the assets of the
company.
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Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether
legally binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or
damage which may result from accessing or relying on this update.
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Our Regional Presence

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to
offer access to excellent legal expertise in more than 100 countries.

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia,
Myanmar, the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Rajah & Tann Singapore LLP.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge Management
at eOASIS@rajahtann.com.
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