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CCCS Clears Singapore Clearing House
Association's Bye-Laws Governing Use of
FAST

Introduction

On 8 December 2022, the Competition and Consumer Commission of Singapore ("CCCS") issued a
decision pursuant to an application by the Singapore Clearing House Association ("SCHA"), holding that
a proposed Rule 27.23 of SCHA's Bye-Laws and its accompanying guidelines (collectively, the
"Proposed Rule") concerning the admission and use of Fast and Secure Transactions ("FAST") by non-
financial institutions will not infringe section 34 of Singapore's Competition Act 2004 ("Competition Act").
In particular, CCCS examined the scope of exclusion under Paragraph 7 of the Third Schedule of the
Competition Act ("Paragraph 7 Exclusion”) and concluded that the Proposed Rule falls within the scope
of Paragraph 7 Exclusion and therefore, will not infringe section 34 of the Competition Act.

This decision provides guidance on CCCS' approach to the Paragraph 7 Exclusion. We briefly discuss
this decision and its significance in this Update.

Key Facts of the Application

SCHA is in charge of establishing, managing and administering clearing services and facilities for
cheques and debit and credit items of its members, as well as electronic funds transfer by its members.
It also develops the bye-laws, regulations and conditions in connection with these services and facilities.
SCHA established the Singapore Automated Clearing House ("ACH") which administers FAST, an
electronic funds transfer system that facilitates the almost instantaneous transfer of Singapore Dollar
funds between participating banks in Singapore.

The Proposed Rule governs the admission and use of FAST by non-financial institutions ("NFIs") by
restricting FAST Users from allowing their e-wallet users to cash out funds in their e-wallets through FAST,
when the funds are sourced from unsecured credit card facilities issued in Singapore ("Restricted
Funds").

m © Rajah & Tann Singapore LLP | 1

RAJAH & TANN | Singapore


https://www.linkedin.com/company/rajah-&-tann

RAJAH &TANN ASIA RAJAH & TANN ASIA

Client Update: Singapore LAW%]%{S

2023 JANUARY KNOW
ASIA

Competition & Antitrust and Trade

The subject of the Application was whether the Proposed Rule will infringe section 34 of the Competition
Act. Section 34 prohibits decisions by associations of undertakings which have as their object or effect
the restriction of competition within Singapore ("Section 34 Prohibition"). However, there are exclusions
to the Section 34 Prohibition, which are set out under the Third Schedule of the Competition Act.

SCHA submitted that the purpose of the Proposed Rule is to avoid potential adverse commercial and
public policy implications of individuals being able to cash out Restricted Funds in their e-wallets. SCHA
therefore held the view that the Proposed Rule did not have the object or effect of appreciably restricting
competition in Singapore.

Application of the Paragraph 7 Exclusion

The Section 34 Prohibition is subject to exclusions set out under the Third Schedule of the Competition
Act. The Paragraph 7 Exclusion provides that the section 34 prohibition does not apply to any agreement
or conduct that relates to:

(a) the clearing and exchanging of articles undertaken by ACH established under the Banking
(Clearing House) Regulations; or

(b) to any activity of SCHA in relation to its activities regarding ACH ("Paragraph 7(b)").

In the Application, SCHA submitted that the Paragraph 7 Exclusion did not apply to the Proposed Rule
as the policy intent of the exclusion was to cover the clearing and exchanging of articles undertaking by
ACH, and not NFI's use of FAST. The CCCS disagreed, and applied a purposive interpretation of the
Paragraph 7 Exclusion to conclude that the phrase "[SCHA's] activities regarding ACH" under Paragraph
7(b) is broad enough to include the Proposed Rule because parliament’s intention was for the exclusion
to broadly cover SCHA activities regarding ACH including access to systems operated by FAST, use of
the systems, and any associated conditions, fees, responsibilities or liabilities. As such, the Section 34
Prohibition does not apply to the Proposed Rule, and SCHA can therefore implement the Proposed Rule
without risk of infringement.

Our Comments

This is the first time that CCCS has considered the application of the Paragraph 7 Exclusion, and it is
noteworthy that a broad reading of the exemption has been adopted that covers any activity of SCHA in
relation to its activities regarding ACH. While the decision clearly explains that it applies to rules governing
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access and use of FAST, it is noteworthy that ACH also operates the Singapore Dollar Cheque Clearing
System, the United States Dollar Cheque Clearing System and the Interbank GIRO System. To the extent
that SCHA has responsibility for making bye-laws, regulations and conditions in connection with these
other services and facilities, the Paragraph 7 Exclusion could potentially also extend to such rules.

Separately, this case is a reminder that exemptions to the Section 34 Prohibition exist and can be helpful
to rely on especially when businesses in the same industry intend to cooperate on certain ventures or set
certain industry standards. Apart from the Paragraph 7 Exclusion that applies to clearing houses, other
exclusions exist e.g. if the undertaking is entrusted with the operation of services of general economic
interest, if the agreement is made in order to comply with a legal requirement, if it falls within certain
specified activities such as the supply of bus or rail services.

In the event of uncertainty as to whether the exemption applies, businesses can always apply to CCCS
for a guidance or decision for greater clarity. Notification of an agreement provides immunity from financial
penalties from date of the notification to a date as may be specified by CCCS following its determination
of the natification.

If you have any questions or comments in relation to the above development or require any assistance
or advice regarding any competition concerns (including the submission of applications to CCCS), please
do not hesitate to contact our team below or email us at competitionlaw@rajahtann.com.
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Please feel free to also contact Knowledge and Risk Management at eOASIS @rajahtann.com
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T +65 6535 3600
sg.rajahtannasia.com
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R&T Sok & Heng Law Office

T +85523963 112/ 113

F +855 23963 116
kh.rajahtannasia.com
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Rajah & Tann Singapore LLP

Shanghai Representative Office

T +86 21 6120 8818

F +86 21 6120 8820

cn.rajahtannasia.com

ASSEGAF HAMZAH &PARTNERS | Indonesia
Assegaf Hamzah & Partners

Jakarta Office
T +62 21 2555 7800
F +62 21 2555 7899

Surabaya Office

T +62 31 5116 4550
F +62 31 5116 4560
www.ahp.co.id

RAJAH & TANN | Lao PDR
Rajah & Tann (Laos) Co., Ltd.

T +856 21 454 239

F +856 21 285 261
la.rajahtannasia.com

Rajah & Tann Asia is a network of legal practices based in Asia.
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Christopher & Lee Ong

T +60 3 2273 1919

F +60 3 2273 8310

www.christopherleeong.com
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Rajah & Tann Myanmar Company Limited
T +95 1 9345 343/ +95 1 9345 346

F +951 9345 348

mm.rajahtannasia.com
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GUTIERREZ & PROTACIO (C&G LAW) | Philippines
Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)
T +632 8894 0377 to 79 / +632 8894 4931 to 32

F +632 8552 1977 to 78

www.cagatlaw.com

RAJAH &TANN | Thailand
R&T Asia (Thailand) Limited

T +66 2 656 1991

F +66 2 656 0833
th.rajahtannasia.com

RAJAH & TANN LCT LAWYERS | VVietnam
Rajah & Tann LCT Lawyers

Ho Chi Minh City Office
T +84 28 3821 2382/ +84 28 3821 2673
F +84 28 3520 8206

Hanoi Office
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Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage

which may result from accessing or relying on this update.

© Rajah & Tann Singapore LLP | 5

RAJAH & TANN

Singapore



RAJAH & TANN ASIA RAJAH &TANN ASIA

Client Update: Singapore LAWS\%?(S)

2023 JANUARY KNOW
ASIA

Our Regional Presence

Rajah & Tann Singapore LLP _
~Shanghai Representative Office

| China i
/ Rajah & Tann (Laos) Co., Ltd.
& | ; 7 Lao PDR
Rajah & Tann Rajah & Tann LCT Lawyers
Myanmar Company Limited ~ Vietnar
Myanmar
R&T Asia (Thailand) Limited ® Gatmaytan Yap Patacsil
Thailand Gutierrez & Protacio
(C&G Law)
R&T Sok & Heng Law Office Chsnpaes
Christopher & Lee Ong LN e : £ b
T P ambodia .
Malaysia & -
. R tl=E= S _— =
Rajah & Tann Singapore LLP i ‘ g 5
Singapore ‘ ‘
- ‘ |

Assegaf Hamzah & Partners
Indonesia

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients. We
place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical yet creative
approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to offer access to
excellent legal expertise in more than 100 countries.

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia, Myanmar,
the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South Asia.

The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) without
the prior written permission of Rajah & Tann Singapore LLP.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended to
provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course of action
as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your specific
situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge & Risk Management at
eOASIS@rajahtann.com.
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