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Regulation and Licensing of Collective
Management Organisations

- Public Consultation on Proposed Draft
Regulations

Introduction

The Ministry of Law ("MinLaw") and the Intellectual Property Office of Singapore ("IPOS") are
conducting a Public Consultation on the proposed draft Copyright (Collective Management
Organisations) Regulations 2023 ("Regulations™). The Public Consultation will be held from 7
November 2022 to 4 December 2022.

The Public Consultation is part of an ongoing review of Singapore's copyright regime, and seeks to
introduce a class licensing scheme for collective management organisations ("CMOs"). MinLaw and
IPOS had earlier conducted a consultation in 2020 ("2020 Consultation") on the collective rights
management ecosystem. For more information on the 2020 Consultation, please see our earlier Legal
Update here.

The draft Regulations implement the proposals made at the 2020 Consultation and take in the feedback
received on those proposals. While CMOs have thus far not been subject to substantive regulation, the
draft Regulations set out a series of licence conditions which CMOs must comply with, which address
issues relating to members' rights and dispute resolution between the CMO and its members and users.
The Public Consultation thus involves the rights and interests of members and users, as well as the
obligations of CMOs.

This Update highlights the key elements of the draft Regulations in this Public Consultation.

CMO Licensing Regime

As part of the reform of Singapore's copyright regime, MinLaw and IPOS seek to address the lack of
regulation and independent oversight over the governance and management of CMOs. This is to be
achieved through the introduction of a licensing scheme that sets out certain key standards for CMOs.

The legislation establishing the statutory framework for the regulation of CMOs is contained in Part 9 of

the Copyright Act 2021 (which is not yet in force). Under this mandatory class licensing scheme, all
CMOs will be automatically licensed and must comply with all applicable licence conditions. CMOs and
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their officers who breach the licence conditions may be subject to regulatory action by IPOS. Part 9 and
the Regulations will come into force at the same time.

In this latest Public Consultation, MinLaw and IPOS have provided further details on the proposed CMO

licensing framework through the draft Regulations. The Public Consultation seeks views on the
language of the draft Regulations, in particular feedback on whether there is any:

e ambiguity or lack of clarity as to the scope of any provision or how it should operate, including
any aspect in which a particular provision may be more prescriptive; and

e practical or operational difficulty which has not already been addressed in the draft Regulations

or explained in this paper, and if so, how it may be addressed, taking into account the framework
of the licensing scheme.

Key Features of Draft Regulations
Overall framework

The proposed class licensing scheme in the draft Regulations will introduce a light-touch model of
regulation.

The framework includes the following key features:

e No fee-setting — The scheme does not intervene in the fees that CMOs charge for permission
to use the works and performances that they manage, although it does provide that CMOs must
have a dispute resolution policy and a query response process that users can utilise.

e Automatic licensing — Licensing of CMOs is automatic, i.e. CMOs will not need to apply for a
licence or pay any fees in order to operate in Singapore.

e Regulations only in critical areas — The licence conditions target only critical areas where
transparency, accountability, efficiency, and good governance can be improved.

e No legal obligations on users — IPOS has indicated that it does not intend to impose legal
obligations on users through the licensing scheme at this stage as the objective of the scheme

is to regulate CMOs.

e Policing by members and users — CMOs will not be required to report to IPOS periodically,
or to be subject to periodic IPOS audits. However, members and users will be empowered to
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hold CMOs to account for compliance with the licence conditions at first instance, with IPOS
stepping in if parties are unable to resolve the issue internally.

e CMOs retain flexibility — Wherever possible, CMOs are given flexibility in compliance. For
example, certain licence conditions allow CMOs to deviate from prescribed standards so long
as they obtain approval from their members to do so. Other licence conditions impose only
minimum and maximum limits, within which CMOs remain free to operate. Yet other licence
conditions require CMOs to introduce a policy to address certain matters, but do not prescribe
the specific details of what that policy should set out.

There will be a six-month notice period before the proposed class licensing scheme takes effect. This
is to give CMOs the opportunity and preparatory time to develop and implement all necessary policies
and procedures and make all necessary changes to their organisational structures and operations.

Class licence conditions

The class licensing scheme requires all persons falling within the prescribed definition of a CMO
(essentially an entity that is in the business of collectively managing the use of copyright works or
protected performances) to comply with all licence conditions of the class licence that applies to them.
The Public Consultation provides that MinLaw and IPOS currently intend to establish only one general
class licence that will apply to all entities carrying on business as CMOs. CMOs are required to comply
with the legally-binding requirements set out in the Regulations, or face regulatory action by IPOS upon
failure to do so.

The key licence conditions in the draft Regulations include the following:

e Members' rights — The draft Regulations establish a minimum standard for CMOs in their
dealings with their members, such as:

o CMOs must give each member a copy of their membership agreement, which must
include certain prescribed matters, such as the nature and type of rights that are granted
by members to the CMO and the scope of the rights of administration granted by
members to the CMO;

o CMOs are required to establish, maintain and comply with the following sets of policies:
(i) a membership policy setting out how a CMO manages its relationship with its
members; (ii) a distribution policy governing various aspects of the collection and
distribution of tariffs for licensing of copyright works; and (iii) a dispute resolution policy
stipulating how disputes between members and the CMO are to be resolved;

o Members must have an unconditional right to vary or terminate the rights granted to the
CMO, subject only to a notice requirement;
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o CMOs must inform its members of key changes to the CMO and regulatory sanctions
imposed on it or its officers; and
o CMOs must hold general meetings of its members at least once every financial year.

e Collection and distribution of royalties — The draft Regulations require CMOs to establish
and comply with a distribution policy, which must govern at least the prescribed critical aspects
relating to collection and distribution of tariffs:

o Calculation of distributions, which should be based on either (i) actual use of a
member's portfolio or, to the extent that this is not practicable, (ii) estimated use of the
member’s portfolio;

o Frequency and manner of distributions, which should be within six months of the
financial year for which the tariffs were collected;

o Obligations concerning tariffs that CMOs are unable to distribute despite their best
efforts;

o Collection of information on use of CMOSs' portfolios;

o Sufficiency of information given to members on usage of CMOs' portfolios and
distributions to enable the members to understand the distributions that they receive;
and

o Members' rights to query and dispute their distributions.

e Dispute resolution — The draft Regulations require CMOs to establish and comply with a
dispute resolution policy to deal with complaints by members and users (including intending
users). The policy must provide a dispute resolution process for members and users to file a
complaint to a CMO, which must then respond within a specified period.

This policy must set out, at a minimum:

The procedure for giving a notice of dispute to the CMO;
A requirement for the CMO to act in good faith and reasonably in investigating, deciding
on, and dealing with the dispute;

o The period (which must not exceed 30 days) within which the CMO must give its written
decision and its reasons for the decision;
Any internal recourse against the CMO's decision; and
That the policy does not affect any right of the CMO or the counterparty (including the
right to refer the dispute to a copyright tribunal).

e Good governance — The draft Regulations introduce several safeguards to ensure that CMOs
operate with good governance, including in the following areas:
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Appointment and removal of the board of directors;

Disqualification of key officers;

Keeping of proper financial records for at least six years;

Allowing its members to inspect its financial records; and

Making and presenting an annual report to a general meeting of its members.

O O O O o

e Provision of information to the public — The draft Regulations require each CMO to maintain
an Internet website on which it must publish key documents and information, which will enable
users and potential members to make informed decisions in their dealings with the CMO. This
includes the following:

A list of every work and performance in its portfolio;
A list of all the reciprocal agreements with parther CMOs; and

o A process for responding to queries from users and the public about whether the CMO
manages any particular work or performance (with a 14-day deadline).

Regulatory Actions

IPOS will be empowered to take regulatory actions against CMOs and their officers for breaches of
licence conditions or to investigate or otherwise regulate CMOs. In particular, IPOS may give regulatory
directions to, impose financial penalties on, or make cessation orders to CMOs.

To ensure the CMO or its officer has the right to be heard before regulatory action is taken against them,
the draft Regulations set out the procedures and time for the following processes:

e Making representations before IPOS takes regulatory action;
e Applying for reconsideration of IPOS' regulatory action after such regulatory action is taken; and
e Appealing to the Minister for Law against the reconsidered decision of IPOS.

Concluding Words

The introduction of the proposed framework in the draft Regulations will affect the rights and obligations
of CMOs and their members and users. In particular, the draft Regulations set out a comprehensive
series of licence conditions that CMOs must comply with or face regulatory action. Users and members
should also be aware of the proposed conditions as they may determine the rights that they hold when
dealing with CMOs. Parties involved in this area should assess the draft Regulations to determine if
there are any practical issues or uncertainties.

The full consultation paper is available here. Any feedback should be submitted to MinLaw by 4
December 2022.
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Parties considering submitting feedback under the Public Consultation may feel free to reach out to our
team below.

Contacts

Lau Kok Keng
Head, Intellectual Property,
Sports and Gaming

Daniel Quek
Senior Associate, Intellectual
Property, Sports & Gaming

T +65 6232 0765

kok.keng.lau@rajahtann.com ‘

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com

T +65 6232 0758

daniel.quek@rajahtann.com
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RAJAH & TANN | Singapore
Rajah & Tann Singapore LLP

T +65 6535 3600
sg.rajahtannasia.com

R&T SOK &HENG | Cambodia
R&T Sok & Heng Law Office

T +85523963112/113

F +855 23963116
kh.rajahtannasia.com
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SHANGHAI REPRESENTATIVE oFFIcE | China
Rajah & Tann Singapore LLP

Shanghai Representative Office

T +86 21 6120 8818

F +86 21 6120 8820

cn.rajahtannasia.com

ASSEGAF HAMZAH & PARTNERS | [ndonesia
Assegaf Hamzah & Partners

Jakarta Office
T +62 21 2555 7800
F +62 21 2555 7899

Surabaya Office

T +62 31 5116 4550
F +62 31 5116 4560
www.ahp.co.id

RAJAH & TANN | Lao PDR
Rajah & Tann (Laos) Co., Ltd.

T +856 21 454 239

F +856 21 285 261
la.rajahtannasia.com
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CHRISTOPHER &LEE ONG | Malaysia
Christopher & Lee Ong

T +60 3 2273 1919

F +60 3 2273 8310

www.christopherleeong.com

RAJAH & TANN | Mvyanmar

Rajah & Tann Myanmar Company Limited
T +951 9345 343/ +95 1 9345 346

F +95 1 9345 348

mm.rajahtannasia.com

GATMAYTAN YAP PATACSIL

GUTIERREZ & PROTACIO (C&G LAW) | Philippines
Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)

T +632 8894 0377 to 79 / +632 8894 4931 to 32
F +632 8552 1977 to 78
www.cagatlaw.com

RAJAH & TANN | Thailand
R&T Asia (Thailand) Limited

T +66 2 656 1991

F +66 2 656 0833
th.rajahtannasia.com

RAJAH &TANN LCT LAWYERS | Vietnam
Rajah & Tann LCT Lawyers

Ho Chi Minh City Office
T +84 28 3821 2382 / +84 28 3821 2673
F +84 28 3520 8206

Hanoi Office

T +84 24 3267 6127
F +84 24 3267 6128
www.rajahtannict.com

Rajah & Tann Asia is a network of legal practices based in Asia.

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage
which may result from accessing or relying on this update.
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Christopher & Lee Ong

° Cambodia
Malaysia

Rajah & Tann Singapore LLP
Singapore

Assegaf Hamzah & Partners
Indonesia

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to
offer access to excellent legal expertise in more than 100 countries.

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia,

Myanmar, the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Rajah & Tann Singapore LLP.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your

specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge & Risk
Management at eOASIS@rajahtann.com.
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