RAJAH & TANN ASIA RAJAH & TANN ASIA

Client Update: Singapore LAW%\%?S

2022 AUGUST KNOW
ASIA

Restructuring & Insolvency

Court Determines When It Will Allow the
Transfer of Shares in Insolvent Company

Introduction

When a company commences winding-up, the disposition of its property and the transfer of shares in
the company is void, unless the Court otherwise orders. Under what conditions will the Court allow such
disposition or transfer? This was the question in Ong Boon Chuan v Tong Guan Food Products Pte Ltd
[2022] SGHC 181, when the Singapore High Court was faced with an application for the sale and
transfer of shares in an insolvent company ("Company").

The Applicant and Respondent were both shareholders of the Company. The Applicant sought the sale
and transfer of the Respondent's shares in the Company under section 130 of the Insolvency,
Restructuring and Dissolution Act 2018 ("section 130") to fulfil unpaid cost orders against the
Respondent.

The Court chose to exercise its discretion under section 130 in favour of the Applicant, granting the
order for sale and transfer. In reaching its decision, the Court set out the applicable principles in
determining the exercise of its discretion.

This Update provides a summary of the Court's decision and the key points of law regarding the
operation of section 130.

Brief Facts

The Applicant and the Respondent were brothers and, along with a third brother, were the shareholders
of the Company. The Respondent had commenced and failed in a minority oppression claim against his
brothers, and was ordered to pay the Applicant costs of S$262,562.79.

The Company was subsequently ordered to be wound up on the basis of insolvency. As the costs
outstanding to the Applicant remained unpaid, the Applicant filed a writ of seizure and sale to seize and
sell the Respondent's shares in the Company. In turn, the Respondent applied for a stay of proceedings
until all litigation regarding the Company had been completed.

In the present application, the Applicant sought an order for the transfer of the Respondent's shares in
the Company under section 130, which provides that:
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Any disposition of the property of the company, including things in action, and any transfer of
shares or alteration in the status of the members of the company, made after the
commencement of the winding up by the Court is, unless the Court otherwise orders, void.

Holding of the High Court

The Court allowed the application, granting an order for the transfer of the Respondent's shares. The
Court found that the Applicant was able to demonstrate why the application should be granted, and that
the Respondent had not given sufficient reasons to deflect the exercise of the Court's discretion under
section 130.

Operation of section 130

The parties agreed that the object of section 130 is to ensure that there is no evasion of liability by
contributories. Therefore, transfers should be allowed if there is no risk of evasion of such liability. In
this case, the shares were fully paid up and no risk of evasion arose.

However, the Court noted that the rationale underlying section 130 may need to be refined in future. As
the use of partly paid shares is very rare in modern times, the objective of section 130 would rarely be
engaged.

The Court was of the opinion that a more appropriate rationale for section 130 may be the maintenance
of the status quo of a company's position pending resolution of the winding-up petition. The Court's view
was that it should lean in favour of not granting an application under section 130 in order to maintain
the status quo, unless an applicant can demonstrate reasons for the Court to exercise its discretion
otherwise.

The Court also held that the relevant factors to be considered in the exercise of its discretion under
section 130 ought to be limited to those related to the disposition of property in the context of winding
up of the company. The Court rejected the Respondent's submission that the Court has a broader
discretion to prevent wrongdoing against the company.

Application

The Court accepted that the Applicant was able to demonstrate why the application should be granted,
and that the status quo would not be adversely affected.

On the Applicant's side, the Court found that the shares potentially offered an avenue for recovery of
the unpaid cost orders. However, on the Respondent's side, the Court found that none of the matters
raised by the Respondent pointed to any prejudice or any other reason against the grant of the order.
Further, there was nothing to show any impact on the Company's liquidation or the distribution of its
assets.
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Assessing matters as a whole, the Court did not find any adverse impact on the status quo, and thus
exercised its discretion under section 130 and allowed the application.

Concluding Words

When a company enters winding-up, its ability to dispose of its property is greatly curtailed. A court order
has to be obtained in order to enter into such transactions. This prevents the company and its officers
from moving the company's assets out of the reach of creditors.

The Court's decision provides helpful guidance on when it will allow the transfer of shares in a company
which is in liquidation. It also puts forward a proposed new rationale for this provision — the maintenance
of status quo of a company's position pending winding-up. It remains to be seen how this will be received
by courts in future cases on section 130.

For further queries, please feel free to contact our team below.

Contacts

Priscilla Soh Ho Zi Wei
Partner, Restructuring & Partner, Restructuring &
Insolvency Insolvency

T +65 6232 0495 T +65 6232 0141

priscilla.soh@rajahtann.com zi.wei.ho@rajahtann.com

Please feel free to also contact Knowledge and Risk Management at eOASIS @rajahtann.com
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Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage

which may result from accessing or relying on this update.
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to
offer access to excellent legal expertise in more than 100 countries.

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia,

Myanmar, the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Rajah & Tann Singapore LLP.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your

specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge & Risk
Management at eOASIS@rajahtann.com.
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